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Docket SE-10884
V.

DAVI D C. RI GSBY,
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CPI Nl ON AND ORDER

Respondent, appearing pro se, has appealed fromthe initial
deci sion issued by Adm nistrative Law Judge Jerrell Davis at the
conclusion of a hearing held in this case on January 11, 1991.1
In that decision the | aw judge upheld the Adm nistrator's order
suspendi ng respondent's private pilot certificate for 30 days

based on his failure to mai ntain adequate cl earance between his

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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aircraft and a tree which he struck during a takeoff run froma
dirt road, in alleged violation of 14 C.F.R 91.9.% For the
reasons di scussed below, we affirmthe |aw judge's deci sion.

On February 24, 1989, respondent, acting as pilot in command
of a Cessna 182C with two passengers on board, attenpted to take
off froma 20-foot wide dirt road adjacent to a closed airport in
Adel anto, California. During the takeoff ground run the |eft
wing of his aircraft (which has a 36-foot w ngspan) struck a
tree. As a result, the nosewheel broke off and the aircraft was
flipped upside down. The aircraft suffered substantial damage,
but respondent and his passengers escaped unhar ned.

On appeal, respondent does not challenge the | aw judge's
finding that his conduct was careless, in violation of section
91.9. Rather, he argues that it was error for the |law judge "to
fail to exercise his discretion and apply the new enforcenent
policies stated by [the Adm nistrator] on March 5, 1990."
Respondent apparently believes that, pursuant to those policies
his positive conpliance disposition® should be given greater

consideration, and his violation should be addressed by renedi al

2 Section 91.9 [now recodified as § 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her.

% Respondent avers that he no | onger uses non-designated
surfaces for |andings and takeoffs; that since this incident he
has received additional instruction and obtained an instrunent
rating; and that he plans to obtain a commercial certificate.
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training in lieu of this enforcenent action. |In respondent's
view, these "new enforcenent policies" constitute clear and
conpelling reasons to either reduce or elimnate the sanction in
this case.*

In response, the Adm ni strator argues that because the
docunents relied on by respondent containing statenents of the
FAA s enforcenment policy were never offered or accepted into
evi dence, those docunents should be stricken fromthe record.”

In any event, the Adm nistrator asserts, respondent was not
eligible for the renedial training program as that program
applies only to cases which had not yet been opened or in which a
notice of proposed certificate action (NOPCA) had not been issued
before March 5, 1990. (Respondent was issued a NOPCA on July 6,
1989.) Moreover, the Adm nistrator asserts that it is beyond the

Board's authority to consi der whether the Adm nistrator shoul d

* Respondent has attached to his brief copies of: 1) the
Adm nistrator's "General Aviation Conpliance Program Briefing"
delivered on March 5, 1990, recomendi ng (anong ot her things)
inpl ementation of a renedial pilot training programto be used as
a conpliance tool, and consideration of an airman's conpliance
di sposition in determ ning enforcenent action; 2) "Conpliance/
Enforcenment Bulletin No. 90-8," issued May 18, 1990, setting
forth guidelines within which an FAA i nspector nay exercise his
discretion to offer renedial training in lieu of initiating an
enforcenent action (applicable to cases opened on or after March
5, 1990 or cases in which no NPCA or civil penalty had been
i ssued as of May 18, 1990); and 3) FAA Order No. 1000.9D, issued
Cctober 18, 1982, which states, in part: "No violation should go
unredressed. Nor, however, should enforcenent action be taken
for the sake of punishnment al one."

>Inreply to the Administrator's notion to strike,
respondent asserts that, since he was acting pro se, he did not
know he had to formally nove the docunents into evidence, and
asks the Board to excuse his procedural error.
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have offered renedial training instead of pursuing an enforcenent
action in this case, as that decision constitutes an unrevi ewabl e
exercise of his prosecutorial discretion.

Al though the statenents of FAA enforcenent policy relied on
by respondent were not formally introduced into evidence when
they were discussed at the hearing, it is apparent fromthe
record that the | aw judge considered them (see Tr. 60-1, 64, 74-
5) and, accordingly, the Adm nistrator's notion to strike those
docunents fromthe record is denied. However, the |aw judge
apparently concluded, as do we, that those statenents of policy
provide no basis for reduction or elimnation of the sanction in

this case.® As we said in Adnministrator v. Foster, NTSB O der

No. EA-2883 (1989), at 19, "the Board has no role in nonitoring
the Adm nistrator's exercise of prosecutorial discretion." See

al so, Adm nistrator v. Connaire, Inc., NTSB Order No. EA-2716

(1988) (it is not the Board's role to evaluate the
Adm nistrator's enforcenment program his selection of penalty is
nonr evi ewabl e) .

In sum we agree with the | aw judge that the enforcenent
policy statenents at issue in this case do not provide a clear
and conpelling reason to reduce the 30-day suspension sought in
the Adm nistrator's conplaint. Respondent cites no Board

precedent, and we are aware of none, to support a |ower sanction

® Nothing in those statenents requires the Administrator to
offer renedial training in a particular case, or precludes him
from pursuing an enforcenent action agai nst a respondent even
t hough he has a positive conpliance disposition.



in this case.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 30-day suspension of respondent's pilot certificate shal

comrence 30 days after the service of this opinion and order.’

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

" For the purpose of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



